-850 SUPREME COURT OF INDIANA. |

The Junetion Railroad Company », Harpold and Another,

Demurrer t j i
o deﬂ; gzit:.nswer overruled, and fing) Judgment given
The only question to settle is: Whether the agreement
between the defendants, not being in writing, is inoperative
under the Statute of Frauds? The statute sz,ys: “No action
shall be brought, upon any contract for the sale of lands,”
unless such contract be in writing, and signed by the part,
to be cl?arged, ete. 1R.S, p. 299, sec. 1. The agreemen}n‘:
10 question seems to be within the statute, because it plain]
relates to the sale of real estate. But the appellant contend)s’
that Harpold, baving stood by, and allowed hig title to be
co?veyed,,is estopped from setting it up in defenge of the
action,

does not forbid it, t
purchase the estate, under the supposition that the title i:
good, the former, go standing -by, and being silent, shall be
bound by the sale; and neither he, nor his privies, shall be
allowed to dispute the purchage.” 1 Story’s Eq. ,Jur sec
1_85. See, also, Gatling v. Lodman, 6 Tnd. 289, and cages .t,here.
cited, “These principles, however, do not apply, where a
party, having the adverse claim, is not apprised of I’Jis rights
or where the purchaser knows them to exist, because, in thag
IX Zoncealment, hor could the title he
nd we are, therefore, ] inqui
whether, in the complaint befo;e us, sueh’ cf)c}ncz(;lr;iﬂlrfs,
It may be noted, that

the time she purchased the land, have knowledge of Hgp-
goold’s title; and the facts are, that Harpold, in the first
mstance, offered to subscribe his forty-five a.cr"es a portion
of. the quarter sectjon afterward conveyed, but hi,s offer was
rejected. IHe then requested Williams to subscribe, in hig
and as his own property, the entire quarter,

¢Wn name,
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which was accordingly done; and further, when the com-
pany’s agent tendered the stock to Williams, and demanded
a deed, Williams informed the agent, that he must consult
Harpold in relation to the conveyance, and such consultation
having been had, the agent was informed of it, and dis-
tinctly told, that Harpold assented to the conveyance. These
facts at once show that the company, by her agent, was not
unapprised of Harpold’s legal right to a portion of the land;
and that being the case, he is not chargeable with conceal-
ing his title. The result is, the contract, whereby Harpold
agreed to dispose of his land, not being in writing, is within
the Statute of Frauds, and can not, therefore, be enforced
in this action,

Per Curiam.—The judgment is affirmed, with costs.

Davis and March, for the appellant.

Buckles and Sansbury, for the appellees.

KERR v. JoNES.

The office of colonel of volunteers, as now existing, and the office of
reporter of the decisions of the Supreme Court of Indiana, within
the meaning of the ninth section of the second article of the con- -
stitution of said State, are lucrative offices. .

The office of colonel of volunteers in the military service of the
United States, as now organized, is not an office in the militia.

The acceptance, therefore, of the latter office, by the incumbent of
another lucrative office, under the laws of Indiana, would vacate

the former.
MOTION in the Supreme Court for direction to the clerk.,

Perkins, J.—In October, 1860, Benjamin Harrison, Esq.,
was elected reporter of the decisions of the Supreme Court
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of: Indiana, for the term of four years, pursuant to the con-
stitution and statutes of the State.

He accepted the office.

On the 7Tth of August, 1862, he was commissioned as
colonel of the 70th regiment of Indiana volunteers, in the
army of the United States; he accepted the office, é.xid goon
aftel_ﬂwarfi, departed with his command, to enter upon ’active
service, 1n a remote part of the Union, having, in the mean-
time, appointed a deputy reporter.

In October following, being last October, Michael C. Kerr
Esq., was elected by the voters of the State of Indiana aé
the annual State election, reporter, to fill the office assur;ed
to have been vacated by Mr. Harrison, on his acceptance of
the office of colonel of volunteers, as above stated; and, on
th.e }Sth day of November, 1862, said Kerr was d’uly c’om-
missioned, as reporter, by the executive of the State.

Soon afterward, Mr. Kerr called upon Jokn P. Jones, Esq.
.the clerk of the Supreme Court, for the records and opinion;
in decided causes, to enable him to proceed with his duties
as reporter, and received from him all that were in his
office; but the clerk was not in actual possession of a few
of the records and opinions; he had delivered them, in good
faith, to Mr. Caven, who claimed to be Mr. Harris;n’s dep-
uty. We may here remark, in passing, that we think the
office of reporter, one of personal trust, that can not be
deputed to another by the incumbent of it, at common law.
The duties of the office require honesty, industry, general
an.d legal edueation, and a quick, clear, and discriminating
mind, in their performance. Mr. Caven refused to return
the records and opinions he had received from Mr. Jones.
whereupon Mr. Kerr moved the Supreme Court for ar:
order upon the clerk to furnish the records and opinions to

him, as reporter. ' 4

Mr. Caven had not attempted to i i
after Mr. Kerr had qualified aIa)s reportgiahfy e deputy, Gl
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If the acceptance of the office of colonel of volunteers, by
Mr. Harrison, vacated his office as reporter, then he had no
power to appoint the deputy in question; Mr. Kerr was the
lawful reporter, and, as such, was entitled to the use of the
records and opinions kept in the office of the clerk of the
Supreme Court, and the supposed deputy of Mr. Harrison
had no right to the possession and use of those records and
opinions. It is agreed by the parties, that this question shall
be decided in this proceeding.

Our constitution provides, that no person shall “hold more
than one lucrative office at the same time,” with some ex-
ceptions, not embracing the case at bar; and it specifies two
classes of offices that shall not be regarded lucrative, viz,:
Offices in the militia to which no annual salary is attached,
and the office of deputy postmaster, where the compensation
does not exceed ninety dollars per year. Art. 2, sec. 9.

On general principles, the office of colonel of volunteers,
a8 now existing, is lucrative, and so is that of reporter of
the Supreme Court. M. Harrison can not hold them both,
therefore, unless the office of colomel of volunteers is an
office in the militia, within the meaning of the constitution;
and if he can not hold them both, his acceptance of the
coloneley, being the later office, vacated that of reporter. 8
Blackf., 829. Is, then, the office of colonel of volunteers,
now held by Mr. Harrison, an office in the militia?

The Constitution of the United States ordains that Congress
may: 1. Declare war, make rules concerning captures on
land and water, ete. 2. Raise and support land and naval
armies, and make rules for their government. 3. Provide
for calling forth the militia for specified purposes, and for
governing them, etc. Art. 1, sec. 8. These things must be
done by Congress, the legislative power. :

The President of the United States is: 1. The commander-
in-chief of the army and navy of the United States. 2. The
commander-in-chief of the militia of the several States,

Vor. XIX.—45
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when called into the actual service of the United Stafes.
Art, 2, sec. 2.

It thus appears, that the Constitution of the United States

divides the military land forces of the Union into two

classes, and no more, viz.: 1. The army of the United States.
2. The militia. : ,

It vests the President with no power in the premises, ex-
cept, simply, with that of being commander-in-chief of the
forces, after they have been brought into service.

The President has not, by the Constitution, power to raise
a single soldier. Congress, the legislative power, can alone
empower him to do so; and he can not, in any case, go
beyond the limits, in the matter, prescribed by Congress;
because he can not perform an act of legislation. The Con-
stitution declares, that “all legislative power,” granted to
any one, by the Constitution, shall be vested in Congress.
Art, 1, sec. 1.

Congress has power, then, by the Constitution, to do two
things, among others, viz.: 1. To raise an army of the
United States. 2. To provide for calling out the militia.

The Constitution does not prescribe the mode of raising
the “army of the United States,” nor describe or define the
persons of whom it shall be composed, nor fix its size, nor
require that it shall be, at all times, of the same size, nor
that it shall be all raised by the same mode. But it does
indicate the mode in which the militia is to be brought into
service. It is to be “called forth;” brought out by compul-
sion; and it is, of course, a defined class of men.

Congress, in its wisdom, has proceeded to raise an army,
and to provide for “calling forth ” the militia; and thus has

drawn the line between the two descriptions of force.

The army is raised by voluntary enlistments.

The militia is called forth.

Since the 4th of March, 1861, Congress has passed several
acts, authorizing the President “to accept the services of

\
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volunteers,” for three years, or during the war; an.d to l’ih:sies,
bounties, etc., are allowed, whether.' they ?nhs';l in vll ateer
technically called the regular service, or 1n the vo ufr} o
branch of the army of thelUm'ted States. See Acts of the
ession, pp. 21, 24, 31, .
cal'}‘eliles(]ong;e}s):) has, also, during the same period, ptassed
acts for “calling forth the militla;”. but in these acts, ;(1)(;
bounties, ete., are allowed to the militia, and t}.le 1t1me:;han
which the President can compel the-m to serve, is less
a year. See Acts of the ca,lleg seszlon, é32.133; and, in con-
i rewith, Brightly’s Digest, p. 621.
ne’(ﬁj[f}llc;nl::tm:utho;ity giver); to the President, to callf goxith
the militia, was by Act of Congress of the 1'?9};0 uly,
1862, which is in these words, (Acts of 1862,.p. ? )t. -
«That whenever the President of the United St es st%
call forth the militia of the States, to be'emplogfed 1{11 th:
service of the Uhnited States, he may spemf:y in 11 ca the
period for which such service \'N%ll be required, nﬁ bexce -
ing nine months; and the militia, so called., shah te muso
tered in, and continue to serve, for and during t ed1 er;nthe
specified, unless sooner discharged, b'y the. c9mn11an 0 the
President. If, by reason of defects in existing awsfi tc; b
the execution of them, in the several S.tates, or anyﬁ). o.lihé
it shall be found necessary to Prov1de. for enrot'lnc the
militia, and otherwise putting this act into exclzlcu ion, o
President is authorized, in such cases, to make a . 11']6'%8; 1{
rules and regulations; and the e'nrollment .of the r}x)ntlt}a 8 :h ‘;
in all cases, include all able-bodied male citizens betw eetair:; the
ages of eighteen and forty-five, and shal'l be applox‘;ion e
a;nong the States, according to 1'eprese1}tat1ve popu ]e.x Sha.u‘s
Acts of Congress take effect from their passage. L Werp:
Blackstone, p. 46, note. This §tatute, d.eﬁmng wha re
militia in the present service of tl}e 'Umted Stat]es, ;Ivas;v i
force when Mr. Harrison was commissioned colonel. He

not commissioned in that force, but in the volunteer service
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for three years, or during the war, and he is a colonel in
the army of the United States. At all events, he is not 5
colonel of the « militia.” _

It may be observed, that we should, probably, be bound
to give Mr. Kerr the records, upon the commission of the
Governor. See, as to further positions discussed in this case,
The State, ex rel, Leg] V. Jones, at this term. See next cage,

Per Curiam.—The motion upon the clerk, to deliver the
records to Mr, Kerr, is granted.

Thomas L. Smith and M. C Kerr, for the plaintiff,

David MeDonald, and Fishback and Caven, for the de-
fendant,

THE STATE, on the Relation of Leal ». Joxgs,

An election for county Auditor is not void by reason of an omission
to give public notice that jt would take place,

Where it appears, prima facie, that acts, or events, have occurred,
subjecting an office to 4 judicial declaration of being vacant, the
authority having the power to fill such vacancy, supposing the
office to be vacant, may proceed, before Pprocuring a judicial decla-
ration of the vacancy, to appoint, or elect, according to the forms
of law, a person to fill such office,

But if, when such person attempts to take possession of the office, he
is resisted by the Previous incumbent, he will be compelled to try
his right by an application to the proper courts,

But, if he finds the office, in fact, vacant, and can take possession,
uncontested by the former incumbent, he may do 80, and so long
as he remains in such possession, he will be an officer de facto,
and, should the former Incumbent never appear to contest his right,
he will be regarded as having been an officer de Jacto and de Jure,

And, if such former incumbent should appear, after possession hag
been taken against him, the burden of proceeding to oust the
aotual incumbent would rest wpon him, and if it should thep
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appear, that, before the appointment, or election, of suc‘h incum-
bent, facts had occurred justifying a judicial declaration of’ a
vacaney, it will then be declared to have existed, and such appoint-
ment, or election, held valid,

APPEATL from the Dearborn Common Pleas. .
Prrrins, J.—In July, 1861, Elias T, Crosby was auditor of

‘Dearborn county, Indiana. On the 17th day of that month,

he abandoned the office and removed from the State,

At the annual election, in October following, William Leal
became a candidate for the office of auditor of: Dearborn,
county, and received eleven hundred and twenty-eight votes,
being the highest number cast for a candidate for that office ;
but the clerk of the Cireuit Court of the county, Samuel L.
Jones, refused, within twenty days, and still refuses, 'to cer-
tify the vote for the candidates for the office of auditor, at
said election, though there was no contest, to the Secr'et:'smry
of State, whereby the relator was prevented from obtaining
a commission for the office to which he claims to have been
elected. This suit was instituted to obtain a mandate, com-
pelling the clerk to make and transmit the certificate,

A demurrer to the complaint was sustained, and the man-
date refused, on the two grounds, that no notice of the
election for an auditor of the county was givep, and ‘?ha,t
there was no vacancy capable of being filled at the electinn.

It was the duty of the clerk to certify the,votes. to .the
Secretary of State; 1 G. & H., p. 812, sec. 38; and f:hlS with-
out regard to the legality of the eléction. The du"cles of the
clerk are ministerial, not judicial. Brower v. O’ Brien, 2 Ind.
423. 1G. & H.306, note. Still, where it is manifest th.at. the
election held was void, a Court will not compel a ministe-
rial officer to perform a useless act. Beal v. Ray, '17 In .d" p. 554.
Same case, 18 Ind., p. 346. Is it so manifest in th1§ c.ase?

The election for auditor was not void by the omission to
give notice that it was to take place. The People v. Cowles,
3 Kernan, 850,




